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Proportionality in Sentencing: its Justification, Meaning
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Conclusion

The prmclple of proportionality requires that the sevelity of the sanction is equal to the
seriousness of the offence. This concept has proved difficult to implement. There have been
tvvo main reasons for this. First, there is no true appreciation of what factors are relcvant lo the
seriousness of an offence. It has been suggested that this is gauged solely by reference ro the
amount of unhappiness caused by the offence. Secondly, there is no principled method for
ascertaining the severity of punishmet'!t. This too has been addressed, by employing the same
common denominator: happiness. These conclusions flow from the fact that a utilitarian theory
of punishment best underpins the principle of proportionality. A consideration of the law of
the criminal defences has shown that the courts over the ages have employed essentially
consequential considerations in evaluating the seriousness of 'criminal’ behaviour. This adds
weight to the theory that, at the bottom, offence seriousness is solely a variable of the amount
of harm caused by the offence. Harm includes culpability; not because culpability is
intrinsically relevant, but because of the close connection between intentions, actions and
consequences.
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