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The engineer under FIDIC’s conditions of contract

for construction
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Consultations with the parties

The engineer’s duty to ‘consult with each party in an
endeavour to reach agreement’ could be interpreted
differently in terms of the specific actions required of
the engineer. One interpretation is that the engineer is
to make a provisional determination, present it to the
parties and implement the outcome agreed to by both
parties. Failing agreement, the engineer makes and
implements a final determination taking into account
the parties’ comments on their merits.

The requirement for an ‘endeavour to reach agree-
ment’ suggests that the engineer is to adopt a more
proactive role. Indeed, according to another interpreta-
tion, the engineer is to act as a sort of mediator or
conciliator but with two main distinctions from the
common understanding of these types of third party
resolution methods: while mediators and conciliators are
usually neutral parties, the engineer can hardly be said be
that; while mediators and conciliators make non-binding
recommendations, the engineer’s determination is bind-
ing pending the decision of a DAB or an arbitration
tribunal (Nisja, 2004). For mediation or conciliation by
the engineer to be effective, the employer must have a
clear position on the matter of interest against which that
of the contractor is compared to identify areas of
disagreement for amicable settlement. Ideally, the
employer must have adequate professional resources
independent of the engineer to collect project informa-
tion that will allow the employer to be as well informed as
the contractor and the engineer concerning the matter
being determined.
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