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Shadow Unilateralism: Enforcing International Trade

Law at the WTO
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Conclusion

The DSU has made major strides in establishing a rule of law system for the adjudication
of international trade disputes. In many ways, it is a model for how dispute settlement
institutions in other areas might be designed. And yet the DSU has its own institutional
limitations. The core legal principle of the DSU is that governments forego unilateral
trade enforcement in favor of a multilateral process, but the institutional design of the
DSU has a different effect. The structure of the DSU creates a demand for unilateral
retaliation by immunizing breaches of the WTO agreement during litigation. So long as
the respondent government withdraws the measure after the DSU litigation is complete,
WTO member governments cannot /egally respond to the breach. In addition, the DSU
system permits the unilateral retaliation the same legal immunity as the alleged breach.
Consequently, an analysis of the DSU system has to balance the successes of the system
in constraining unilateral action with the institutional design elements of the DSU that
permit, if not encourage, unilateral action.
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